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MEDIATION – ARBITRATION AGREEMENT 
 
 

 This Agreement is made effective _________  ____, by and between 
______________________ and _________________ (collectively the “Parties”), the 
Parties, their undersigned attorneys and Business Mediation Network, LLC (“BMN”).  In 
consideration of the undertakings in this Agreement, and other good and valuable 
consideration, the undersigned recite and agree as follows: 
 

RECITALS: 
 

A. A dispute has arisen between the Parties and they have chosen to attempt 
to resolve the dispute through a private process where the parties will first participate in 
Mediation, as defined below, and then, if the dispute is not fully resolved, to enter into 
binding Arbitration with the Mediator also serving as the Arbitrator (“Med-Arb”). 

 
B. The parties have agreed to the Med-Arb process with full knowledge and 

upon advice of their respective attorneys and have read and understand the Statement of 
Understandings and other terms of this Agreement. 
 

C. The parties have chosen BMN to provide the Mediator/Arbitrator (“Med-
Arb Neutral”) and to administer the Med-Arb process. 
 

AGREEMENTS: 
 
1. Statement of Understandings.   
 

a. Med-Arb is intended to integrate attributes of separate Alternative Dispute 
Resolution (ADR) procedures:  Mediation and Arbitration. 

 
b. Mediation is a voluntary process by which a neutral person (mediator) 

works to facilitate the settlement of a dispute between the parties.  The mediator employs 
judgment in deciding when to use joint negotiation sessions with all parties (also known 
as plenary or common sessions) and caucus sessions in which the mediator meets 
privately with each party and its counsel. Information shared in the caucus session is 
confidential and may not be conveyed to the opposing side without the party’s clear 
consent.  Generally, the mediator is not empowered to make any evaluative or binding 
decisions regarding the dispute. 

 
c. Arbitration arises out of an agreement between the parties to submit their 

dispute to a neutral person (or a panel of three persons, depending on the arbitration 
agreement or applicable rules) who hears the evidence and legal arguments and renders a 
decision (award) that is final and binding.  The award may be recognized by a court of 
appropriate jurisdiction and enforced as a judgment.  Although regarded as “final and 
binding,” the award is subject to being set aside on specific grounds that are much more 
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restrictive than the grounds for reversal of a jury verdict or judicial decision.  Typically, 
the neutral acting as an arbitrator avoids any ex parte contact (communications with one 
party outside the presence of the other party) with the parties or their counsel and 
exposure to private confidences. 

 
d. In Med-Arb, the parties select a neutral to serve dual functions:  first, as a 

mediator in an effort to settle the dispute; then if a settlement is not reached within a pre-
determined time frame, the neutral presides as an arbitrator and renders a final and 
binding award.   

 
e. The dual objectives of Med-Arb are that (1) the parties are incentivized to 

reach settlement through mediation in order to avoid an imminent decision that may be 
adverse; and (2) if the case does not settle through mediation, then that investment can 
serve to shorten the amount of time needed for the arbitrator to learn the facts and issues 
and to make a final and binding award. 

 
f. The parties and their counsel wish to forego civil trial or other forms of 

ADR and, on a willing and informed basis, elect to resolve their dispute through the Med-
Arb process. 
 

2. Mediation.   The parties agree to first mediate the dispute under the terms 
of the Mediation Rules of BMN published at http://businessmediationnetwork.com/bmn-
mediation-resources/bmn-mediation-rules/, (“BMN Rules”) except as modified by this 
Agreement.  In the event of conflict, the terms of this Agreement are intended to modify 
and supersede the BMN Rules. 
 

a. Mediator / Arbitrator.  The Parties agree that 
_____________________________________ from BMN’s Mediator Roster shall serve 
as the Med-Arb Neutral.  The Parties and Representatives have had an opportunity to 
review the Med-Arb’s Details and Biography at 
http://businessmediationnetwork.com/mediators/mediator-roster/ and consent to his/her 
service as Med-Arb Neutral for the Dispute. 

 
b. Conference Date, Location.  The Med-Arb shall be held on __________, 

______ at _________, _________.  The Parties or their Representatives agree to 
participate in a Scheduling Conference call at a mutually convenient time order to ask 
and answer preliminary questions, establish the schedule, procedures and terms of the 
Med-Arb, explain policies for compensation and reimbursement of expenses, and confirm 
that party representatives with full settlement authority will attend the Med-Arb 
session(s) and to discuss additional matters relating to the Med-Arb. 
 

3. Med-Arb Fees, Expenses.  The Parties agree to pay the BMN Submission 
Fee and the Med-Arb Neutral Fees according to terms set forth on Exhibit A.  The Parties 
shall each pay one-half of all fees and any pre-approved expenses. 
 

4. Confidential Information. The parties and their counsel expect the Med-
Arb Neutral to exercise judgment and discretion in conducting the mediation, and in the 
use of joint, caucus or other types of negotiating sessions and strategies.  Confidential 
information shared with the Med-Arb Neutral in the caucus sessions shall not be shared 
with the opposing side, or any other person without the express and specific consent of 
the party or counsel who imparted such confidential information.  The Med-Arb Neutral 
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shall not consider any such information obtained during mediation in making evidentiary 
or motion rulings, or rendering the Award in the Arbitration, unless such information was 
presented and admitted as evidence during the arbitration proceeding. 
 

5. Testimony, Indemnity and Reimbursement. The parties and their 
counsel agree that the Med-Arb Neutral shall not be subpoenaed nor expected to testify 
for any reason related to the Med-Arb process, and agree to indemnify and reimburse the 
Med-Arb Neutral for expenses incurred, including actual attorney fees, in responding to 
or defending against any allegation, claim, suit arising from or relating to the Med-Arb or 
any subpoena to testify or to produce documents in connection with the Med-Arb 
proceedings. 
 

6. No Attorney-Client Relationship. The parties acknowledge and agree 
that there is no Attorney-Client relationship with the Med-Arb Neutral, who is not 
expected to provide legal advice or counsel in the course of these proceedings. 
 

7. Settlement Authority. The parties agree to have present at the Med-Arb 
proceedings a representative with full settlement authority.  [The parties and counsel may 
consider inserting language that gives the Med-Arb Neutral discretion to adjourn and, as 
part of an arbitration award, assess costs against the offending party to the extent the 
cause for adjournment and delay was not reasonable and was avoidable.] 
 

8. Award. An opinion and order rendered by the Med-Arb Neutral shall be 
treated as an arbitration award that may be recognized and enforced as a judgment by a 
court of competent jurisdiction consistent with state and/or federal law, the Federal 
Arbitration Act and the Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (“New York Convention”).  In the award, the Med-Arb Neutral shall 
expressly affirm that no confidential information obtained during mediation that was not 
presented during the arbitration hearing has been considered in rendering or has 
influenced the award.  The parties may agree at any time that a settlement arising from or 
after mediation may be confirmed by the Med-Arb neutral as an award. 
 

9. Waiver. Neither party shall challenge or seek to set aside or modify the 
award based on the Med-Arb Neutral’s role as a facilitative mediator under this 
Agreement, including participation in caucus or private sessions with either party. 
 

10. Miscellaneous. 
 

a. Notices.  All notices shall be given to the parties, their counsel and to 
BMN by email, fax, overnight courier or mail to the addresses listed on the signature 
pages of the Agreement. 

 
b. Choice of Law.  The law of the site of the Med-Arb shall apply except to 

the extent that the parties have chosen the application of specific provisions of the 
Uniform Mediation Act. 
 

[Signatures Follow Immediately] 
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AGREED: 
 
MED-ARB NEUTRAL: 
 
Business Mediation Network, LLC 
1001 Ogden Avenue, Suite 201 
Downers Grove, IL 60515 
info@BusinessMediationNetwork.com 
855-778-MEDIATE (6334) 
 
 
By: ____________________________ 
  
 
  
PARTIES: 
 
______________________________  _____________________________ 
 
______________________________  _____________________________ 
 
______________________________  _____________________________ 
 
______________________________  _____________________________ 
 
 
REPRESENTATIVES: 
 
______________________________  _____________________________ 
 
______________________________  _____________________________ 
 
______________________________  _____________________________ 
 
______________________________  _____________________________ 
 
 
 
By: ____________________________  By: __________________________ 
 
 
_______________________________  _____________________________ 
 Print Name      Print Name 
 
ATTACHMENTS:   
 
Exhibit A: Fees 


